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THE MODEL LAW FOR REFUGEES: AN IMPORTANT STEP
FORWARD?
Arun Sagar' & Farrah Ahmed*

This note analyses the proposed Model National Law for Refugees,
which has been drafted for South Asia, with the basic premise that
India's past practice in dealing with refugee situations has not been
sufficiently consistent, and there is a need for a uniform legislation.
The note compares the Model Law with existing international
instruments and other national legislations, and concludes that the
adoption of the law would be an important step in guaranteeingfair
treatment of refugees in India due to its implementation of a
uniform status-determinationregime and incorporationof rightsfor
refugees. At the same time, the law is not without some minorflaws
in that the powers and functions of the proposed Refugee
Commissioner have not been clearly identified, and there are some
loopholes such as the absence of a clear standard of proof in the
exclusion clauses.
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I. BACKGROUND
A. India and InternationalRefugee Law
India has had to handle refugee issues ever since the mass migration triggered by its
Partition. Large numbers of Tibetans and Sri Lankans fleeing their homes have sought
refuge in India, as well as smaller groups and individual refugees comprising of
Afghans, Bhutanese, Iranians, Somalis, Burmese and Sudanese. The total number of
refugees in India is estimated to exceed 300,000.1
However, India is not a party to the major international instruments that establish a
framework for refugee protection, such as the 1951 Convention relating to the Status
of Refugees ("1951 Convention") and the 1967 Protocol relating to the Status of
Refugees ("1967 Protocol"), despite their acceptance by a vast majority of states.2
Further, India's position towards the United Nations High Commissioner for
SouTi AsiAN HUMAN RIGHTS DOCUMENTATION CENTRE, COUNTRY REPORT ON TIE
REFUGEE SITUATION IN INDIA, available at http://www.hrdc.net/sahrdc/resources/

country reporr.htm (last visited June 9, 2005).
2 There are 145 states that have ratified either the Convention or the Protocol, or both, and

139 states that have ratified both. See UNHCR, STATES PARTIES TO THE 1951
CONVENTION RELATING TO TI-IE STATUs OF REFUGEES AND THE 1967 PROTOCOL 1
(2005), availableat http://www.unir.ch/cgi-bin/texis/vtx/home/opendoc.pdftbl =PRO
TECITON&page-PROTECT&id - 3b73b0d63 (last visited June 9,2005).
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Refugees ("UNHCR") has been ambiguous. While initially refusing to allow it to
operate in India, it eventually accepted its assistance on a few occasions? While it is a
member of the UNHCR's Executive Committee, it has still not signed its statute.
Today, the UNHCR is permitted to operate under the banner of the UNDP, but its
role is restricted to refugees from outside the South Asian region.

B. Refugees and the Current Indian Legal Regime
At present, refugees in India are governed by the general laws relating to foreigners.
These laws, however, do not guarantee refugees the treatment to which they are
entitled under currently accepted norms of international refugee law. A refugee may
face detention as soon as he illegally crosses the international border into India
without a valid passport due to his violation of the Passport Act, 1967, the Foreigners
Act, 1946, and the Foreigners Order, 1948. According to Rule 5 of the aforesaid
Order, the foreigner may be detained when permission to enter is refused. Security
legislations like the National Security Act, 1980 give absolute power to the
government to detain a foreigner. Section 3 of the Foreigners Act gives the
government the absolute right to deport a foreigner, thereby giving it the ability to
refouler, or "return" refugees, in direct contravention of customary international laws
India's case law dealing with refugees is amorphous. In Hans Muller v.
Superintendent, Presidency Jail, Calcutta,6 the Supreme Court of India gave
.absolute and unfettered" discretion to the Government to expel foreigners.? This
right of the government to deport foreigners has been affirmed as recently as in 1991.8
On the other hand, both the Supreme Court and several High Courts have on several
occasions provided a liberal interpretation of the rights of refugees in specific cases
3

The govermnent of India allowed the UNHCR to aid Tibetan refugees in 1964, appealed
for aid for the refugees created in the India-Pakistan War of 1971. See Ch.3, UNHCR, THE
SrATE OF THE WORLD's REFUGEEs-RUPTURE IN SOun-i ASIA (2000), available at
http://www.unhcr.ch/cgi-bin/texisfvtx/pubVopendoc.pdf?id-3ebf9baboabl -MEDIA
(last visited June 9, 2005).

RAJEEV DHAVAN, REFUGEE LAW, POUCY AND PRACTICE IN INDIA 81-83 (2004)
[hereinafter DHAVAN]. Since the vast majority of refugees in India come from its South
Asian neighbours, the UNHCR in effect has a very marginal role to play
5 See, e.g., TNHCR, Problems of ExtraditionAffecting Refugees, EXCOM Conclusion No.
17 (XXXI), 1980, available at http://www.unhcr.ch/cgibin/texis/vtx/home/opendoc.
htmntbl-EXCOM&id=3ae68c4423&page-exec (last visited June 9, 2005). See also
UNHCR, General Conclusion on InternationalProtection, EXCOM General Conclusion
on International Protection No. 25 (XX)XII), 1982, availableat http://www.unhcr.ch/cgibin/texis/vtx/honme/opendoc.htntbl=EXCOM&id=3ae68c434c8tpage =exec. (last visited
June 9, 2005).
6 Hans Muller v. Superintendent, PresidencyJail, Calcutta, AIR 1955 S.C 367.
7 The court observed: "... the power of the Government of India to expel foreigners is
absolute and unlimited and there is no provision in the Constitution fettering this discretion
... the .executive government has unrestricted right to expel a foreigner... " id 139.
8 (1991) 3 S.C.C 554.
4
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dealing with specific refugees. A prime example of this is the case of Dr. Malvika
Karlekar v. Union of India,9 where the Supreme Court stopped the deportation of
twenty-one Burmese refugees from the Andaman Islands whose applications for
refugee status were pending and gave them the right to have their refugee status
determined.0 The Madras High Court has on occasion prevented forced repatriations
and upheld non-refoulement.i Thus, the Indian judiciarys stand with respect to
refugees is far from uniform. However, the root of the problem is not conflicting
judicial decisions but the absence of a clear statutory recognition of the rights of
refugees and a distinct framework for refugees as opposed to ordinary foreigners. A
standardized mechanism for the handling of refugee problems is sorely required. In
this context, the model national law for refugees is of great importance.

C. The Model Law for Refugees 2
The need for a comprehensive legal framework for refugees has been felt in the other
South Asian countries as well as in India.13 None of these countries have signed the
1951 Convention on refugees or the 1967 Protocol. Similarly, none of them have
domestic legislation to deal with refugees. At the third South Asian Informal Regional
Consultation on Refugee Migratory Movements, a five-member working group was
constituted to draft a model national refugee law ("the Model Law") for the South
Asian region. The first draft was presented at the 1997 SAARCLAW seminar in New
Delhi. Suggestions for modification of the law from the SAARCLAW seminar were
incorporated, and the law was then adopted by the fourth annual meeting of the
Regional Consultation in Dhaka in 1997. It was then decided to fine-tune the law to
suit countryspecific requirements and to present it to national governments for
consideration. In India, this fine-tuning was done by an 'Eminent Persons Group'
under the Chairmanship of retired Chief Justice of India, justice P.N. Bhagwati, and
the Model Law for India was then presented to the government.14 The government
has evinced no interest in the law as yet.
9 CrL W.P. No.243 of 1988 (unreported, available on file with PILSARq.
10See also Bogyi v. Union of India, Civil Rule No. 1847/89; Ktaer Abbas Habub Al Qutaifi v.
Union of India, S.CA. No. 3411/98 (both unreported, available on file with PILSARQ.
"

See, e.g., Gurunathan v. Government of India, W.P. 6708 and 7916 of 1992 (unreported,

available on file with PILSARQ.
12

Model National Law on Refugees, [2001] INDIAN Soc'Y INT'L L. Y.B. INT'L
HUMANiARAN & REFUGEE L. 19, available at httpl//www.worldhi.org/int/joumals

/ISILYB1HRL/2001/19.html (last visited July 2, 2005).
13

See, e.g., South Asia Declarationcalls on governments to strengthen refugee protection (an.
24, 2004), available at http-//www.un-org.pk/unhcr/press/28Jan_04 .htm (last visited
June 9, 2005). See also V. Suryanarayan, Needfor National Refugee Law, [2001] INDIAN
SOC'Y INT'L L. Y.B. INT'L HUMANITARAN& REFUGEE L. 15.

14 Seventh

Informal Regional Consultation on Refugee and Migratory Movements in South
Asia (New Delhi, Dec. 15-16, 2002), available at http://www.eninentpersonsgroup.org/
DelhiO2_contents.htm (last visited June 9, 2005).
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The next section will examine the Model Law in some detail, and analyse its main
features in the context of the relevant international instruments and other national
refugee legislations. Possible complications that may arise in actual implementation are
also discussed.

II. EXAMINING THE MODEL LAW
The main features of the Model Law may be conveniently discussed under the
following classification: the preamble, the definition of the term 'refugee', the
establishment of a mechanism to determine refugee status, the principles for the
exclusion of persons not deserving of protection under the statute, the specification of
conditions under which refugee status will cease, the establishment of a human rights
regime for refugee protection incorporating the principle of non-refoulement; the
provision dealing with mass influx and finally, the search for durable solutions.

A. The Preamble
The Preamble to the Model Law acknowledges India's great tradition of
accommodating refugees, and affirms its conmitment to international human rights
standards. Judicial pronouncements15 extending the protection of the fundamental
rights to refugees and asylum seekers are mentioned, as are parliamentary initiatives to
guarantee equality, fairness and due process of law. The preamble clarifies that the
granting of refugee status is a humanitarian act and is not a judgement on the country
of origin. This disclaimer is an attempt to deter the practice of granting, or not
granting, refugee status for political reasons and using refugees as pawns in
international politics.
Under Indian law, the preamble to a statute may serve as a guide to interpretation of
its substantive provisions only if these provisions are ambiguous. If the language of
the enacting sections is clear, the preamble cannot be taken into consideration.16 It
might better serve the purpose of the Model Law to include an objects clause among
its substantive provisions, which would be binding during interpretation as it would be
an enacted provision. Such an objects clause could possibly contain an affirmation of
the abovementioned principles of justice, equality, due process, and a recognition of
the basic rights internationally guaranteed to refugees.

's

See Hans Muller v. Superintendent, Presidency

Jail,

Calcutta, (1991) 3 S.CC 554; Dr.

Malvika Karlekar v. Union of India, Crt W.P. No.243 of 1988 (unreported, available on file
with PILSARQ; Bogyi, Civil Rule No. 1847/89; Ktaer Abbas Habub Al Qutaif, S.CA.
No. 3411/98; Gurunathan,W.P. 6708 and 7916 of 1992.
16 See G. P. SINGH, PRINCiPLES OF STATUTORY INTERPRETATION 126 (2003); See also
Burrakur Coal Co. Ltd. v. Union of India, AIR. 1961 S.C 954, 956-957.
17

It could be done for instance along the lines of the Indian Patents Act, 1970, S 83.
77
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B. Definition of 'Refugee'
(i) The Status Determination Test: In order to acquire refugee status under the Model
Law, an individual must demonstrate the existence of a well-founded fear of being
persecuted for reasons of race, religion, nationality or membership of a particular
social group or political opinion. In this respect, the Model Law adopts the same test
for refugee status determination as the 1951 Convention. The requirement of a "wellfounded fear" imports both subjective and objective considerations into the
determination of refugee status. The existence of a fear is subjective, but at the same
time the fear must be well-founded in the sense that there must be actual facts and
circumstances that make the existence of such a fear reasonable.18 Commonly known
facts regarding the state of affairs in the country of origin must be taken into
consideration.19
(ii) The Inclusion of "Ethnic Identity": The Model Law definition includes 'ethnic
identity' as another basis for persecution, in addition to the bases under the 1951
Convention. Since both "nationality" and "race" have been interpreted to include
ethnic identity,20 the inclusion of a specific ground is probably just byway of abundant
caution, keeping in mind the strong perception of ethnic identity in South Asia.
(iii) The Inclusion of "Sex": 'Membership of a particular social group' may include
gender-based persecution, as is explicitly stated in a footnote to the Model Law.21 The
express inclusion of sex as a ground for persecution serves to clarify the issue so that
there is no room for doubt. This goes some way towards addressing concerns related
to the welfare of female asylum-seekers and refugees. However, the main problem
facing women asylum-seekers is that political acts that affect them are not recognized
as such, because they are regarded as 'seemingly harmless private acts.22
This provision is groundbreaking in its implications, which become clear when one
considers what would constitute persecution. The dominant position is that the

Is

UNHCR, HANDBOOK ON PROCEDURES AND CRITERIA FOR DETERMINING REFUGEE
38 (Sept. 1979) [hereinafter UNHCR HANDBOOK ON PROCEDURES].
19For instance, persecution on account of tribal status (e.g. South African Refugees Act, 1998,
§ 3(a)), parentage (e.g., Angolan Law on Refugee Status, 1990, art. 1(1)) etc. have found
STATUS

20

their way into inclusion clauses. Ethnic origin is a ground of persecution in the refugee law
of the Czech Republic (Act Concerning Refugees, 1991, § 2(1)).
See UNHCR HANDBOOK ON PROCEDURES, supra note 18, I 74-76; G. GOODWINGILL,
THE REFUGEE IN INTERNATIONAL LAW 45 (1996) [hereinafter GOODWIN-GILL].

Citedfrom DHAVAN, supra note 4.
22 For instance, women in Iran faling to don the chador are not recognized as being
persecuted for what is, in fact, a political act, see Fatin v. Immigration and Nationalization
Service, 12 F.3d 1233 (3d Cir. 1993). See generally D. Indra, Gender: A Key Dimension of
the Refugee Experience, 6 REFUGE (Feb. 1987); Jacqueline Greatbach, The Gender
Difference: Feminist CritiquesofRefugee Discourse, 1 I1fr'LJ. REFUGEE L. 518-216 (1989);
Rodger Haines, Gender-Related Persecution, in REFUGEE PROTECTION IN
INTERNATIONAL LAW (Erika Feller et al. eds., 2003) at 319, 327 [hereinafter Haines].
21
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human rights standard should determine 'persecution'.3 When there is a risk of
serious harm being caused to a person and the state is unable or unwilling to protect
him from it, he is in risk of persecution. Thus, a systematic or sustained violation of
human rights may be seen as a sign of the failure of state protection. The 'serious
harm' requirement of persecution in the case of women would be met by sexual
violence and other gender-related persecution in the form of acts that cause physical,
sexual or psychological harm or threats of such acts whether they take place in public
or in private.24 In certain circumstances persecution could include domestic violence25
and rape. 26 This would mean women living in societies that are fundamentally
discriminatory and persecutory towards women, could in certain circumstances qualify
for refugee status. Finally, the soft pressure that is exerted on a country that produces
refugees because of human rights abuses will specifically be used in aid of women, as
it has in the past in aid of persecuted racial, political and religious groups.
The UNHCR's Guidelines on InternationalProtection: Gender Related Persecution
distinguishes 'gender' ('the relationship between men and women based on socially or
culturally constructed identities, status, roles and responsibilities that are assigned to
one sex or another) from 'sex' ('a biological determination.') The distinction is
considered integral to a proper understanding of gender-related refugee issues. It
would also allow for the claims of individuals fearing persecution for gender-related
reasons (homosexuals, for instance) to be handled with greater sensitivity.
(iv) The Expanded Definition: Following the Organization of African Unity ("OAU")
Convention and the Cartagena Declaration, the presence of external aggression,
occupation, foreign domination or events seriously disturbing public order,
compelling migration from the country of origin is also made a basis for a claim for
refugee status in the Model Law,2 while the Cartagena Declaration has added
"massive violations of human rights" to the grounds.28 The Government of India has
in the past expressed reservations towards this expansion of the standard definition as
embodied in the 1951 Convention. During the consultations of the Asian-African
23 JAMES C HATHAWAY, THE STATUS OF REFUGEES IN INTERNATIONAL LAW
IN1ERNKnONAL REFUGEE LAW: A READER 16 (B.S. Chimni eds., 2000).
24
25

See Haines, supra note 22, at 319, 330.

As held by the U.K. House of Lords in Islam v. Secretary of State for the Home
Department; I, v. Immigration Appeal Tribunal and Secretary of State for the Home
Department, exparte Shah, (conjoined appeals), [1999] 2 A.

26

21

2

(1991), in

629.

See Declaration on the Elimination of Violence Against Women, U.N. Doc.
A/RES/48/104 (1994).
OAU Convention Govering the Specific Aspects of Refugee Rights in Africa, 1974, art.
1(3), CAB/LEG/24.3, available at http://www.achpr.org/english/_info/refugee en.html
(last visited June 9, 2005) [hereinafter the OAU Convention].
Cartagena Declaration on Refugees, Nov. 22, 1984, § 3, in ANNUAL REPORT OF THE
INTER-AMERICAN COMMISSION ON HUMN RIGHIs, OAS Doc. OEA/Ser.L/V/II.66/

doc.10, rev. 1, at 190-93 (1984-85).
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Legal Consultative Organization's (AALCO) 1966 Bangkok Principles on Status and
Treatment of Refugees as adopted on 24 June 2001 at the AALCO's 40th session in
New Delhi, the government expressed the view that the universally accepted criteria
of "well-founded fear of persecution" should remain the core of the definition. The
government felt that any expansion of the definition of refugees will have an adverse
effect on promoting the concept of 'durable solutions' and may result in the
weakening of protection afforded to genuine refugees.29 However, keeping in mind
the actual realities of refugee-creating situations, the Model Law would be ineffective
in its avowed goal of refugee-protection if the expanded definition is rejected. Angola,
Malawi and South Africa are examples of countries that have incorporated the
expanded definition in their respective national legislations.30
(v) Dual Nationality? No explanation has been provided regarding persons possessing
more than one nationality. The OAU Convention,3' the 1951 Convention2 and most
national laws contain a provision explaining that if a person has more than one
nationality, he shall not be deemed to be lacking of the protection of his country
unless he is deprived of the protection of all the countries of which he is a national.
Such an explanatory provision is needed in the Model Law as well.

C. Status Determination
The Model Law provides for a system of individual status determination. This is
extremely important, since the absence of such a standardized procedure is one of the
main reasons for the arbitrary treatment of refugees in India. Art. 6(a) of the Model
Law instructs that asylum-seekers be directed and assisted to apply to the
Commissioner of Refugees. Appeal from the decision of the Commissioner of
Refugees lies with the Refugee Committee. However, the exact powers and functions
of the Commissioner have not been expressly mentioned. To remove doubts
regarding the extent of these powers and functions, it is essential that a specific
provision be included. A good example to follow would be the Protection of Human

29 See Comments

30

and Reservations Made by the Member-Governments (Article 1),
[hereinafter Comments & Reservations on Art. 1], in Final Text of the AALOD's 1966
Bangkok Principles on Status and Treatment of Refugees, adopted on June 24, 2001,
available at http-//aalco.org/Final%20Text%200f%2Bangkok%/2OPrinciples.htm (last
visited onJuly2, 2005) [hereinafter AALCX) 1966 Bangkok Principles 2001].
See Angolan Law on Refugee Status, 1990, art. 1(1)(b); Malawi's Refugee Act, 1989, art.

2(1)(b); South African Refugees Act, 1998, § 3(b).
31

32

OAU Convention Governing the Specific Aspects of Refugee Rights in Africa, 1974, art.
1(3), CAB/LEG/24.3, available at http://www.achpr.org/english/-info/refugeeen.htn-l
(last visited June 9, 2005).
1951 Convention Relating to the Status of Refugees, art. 1A(2), available at http://
www.unhcr.ch/cgi-binl/texis/vtx/home/ +LwwBmeJAIS 3wwwxFqzvqXsK69s6nFqA72

ZROgRfZNhFqA72ZRogRfZNtFqrpGdBnqBzFqmRbZAFqA72ZROgRfZNDzmxwwwlF
qhuNlg2/opendoc.pdf (last visited June 10, 2005).
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Rights Act, 1993, which clearly specifies the powers and functions of the National
Human Rights Commission.
Art. 9 grants several other rights to asylum seekers during the process of
determination, such as the ight to be heard by the Connissioner of Refugees, the
right to be assisted by a lawyer, interpreter and the UNHCR, the right to appeal, and
the right to be given documentation certifying status or giving reasons for refusal of
status.

D. Exclusion from Refugee Status
(i) Standard of Proof for Exclusion: Exclusion clauses are meant to deprive 'those
unworthy of international protection' of refugee status. The exclusion clause under
Art. 4 of the Model Law makes three alterationsto Clause IF of the 1951 Convention.
For exclusion under the 1951 Convention, there should be "serious reasons for
considering that" a person has committed the listed acts,33 as opposed to the
"reasonable grounds" which are sufficient to exclude a person from the benefit of the
principle of non-refoulement.4 This clearly implies that the threshold required under
the exclusion clauses is high, maybe even approaching the standard required for a
criminal conviction." The Model Law has two different standards for exclusion,
depending on the type of crime. Art. 4(a) specifies that the person must have been
convicted of a crime against humanity, a war crime or a crime against peace in order to
be excluded. Clause 4(b) simply states that the person has to have committedi6 a
serious non-political crime to fall under the exception.
The requirement of a conviction for the first group of crimes may be excessive, since
many such criminals flee their countries and seek asylum precisely to escape trial and
conviction. Further, the absence of a clear standard in the Model Law for deciding
that a person has "committed" a crime is of concern. Therefore, it is suggested that
the Convention's model of requiring that there be serious reasons for believing that
the person has committed the acts specified in both sub-clauses be retained in the
Model Law as well.
(ii)The Omission of the "purposes and principles of the United Nations" Clause: Art.
4 of the Model Law omits the provision in the 1951 Convention excluding those who
are responsible for "acts contrary to the principles of the United Nations." Since the
refugee-determination process is individual-based while the purposes and principles of
the U.N. generally concern states, the scope of the phrase "acts contrary to the

33 1951 Convention, art. 1F, id.
1951 Convention, art. 33(2), id.
See Geoff Gilbert, Current Issues in the Application of Exclusion Clauses, in
PROTtECION ININTERNATIONAL LAW (Enka Feller et al. eds., 2003) at 470.
3 AALCO 1966 Bangkok Principles 2001, supra note 29, also uses this phrase.
34
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purposes and principles of the United Nations" is naturally somewhat undefined?
The clause may be criticised as vague, over-reaching and redundant, since most
persons falling under the clause would in any case be covered by the other, more
specific grounds of exclusion. However, the possibility of a situation arising where the
two specific clauses prove too narrow cannot be discounted.
Serious violators of human rights who may not have actually committed a crime
themselves38 and persons who affect peaceful international relations between States39
who would have been excluded under a clause similar to 1F(c) of the 1951
Convention would, under the proposed law, find it easier to gain entry. The clause has
also been used as a residual category to bar entry to perpetrators of terrorist acts and
other crmes.40
It might therefore be wise to modify the clause, making it more in line with Canada's
exclusion of persons responsible for persecution (especially those who were officials
of governments involved in gross human rights violations),41 Recommendations made
on the working of the clause in other legislations should be taken into account. The
UNHCR recommends that the clause be applied only to high officials who act on
behalf of states and quasi-states4 2 and to serious and sustained violations of human
37 Given the broad, general terns of the purposes and principles of the U.N., the scope of
this category is rather unclear and should therefore be read narrowly. See UNHCR,
GTUDELINES ON INTERNATIONAL PROTECTION: APPLICATION OF THE EXCLUSION
CLAUSES: ARTICLE IF OF THE 1951 oNVENTION RELATING TO THE STATUS OF
REFUGEES (Sept. 4, 2003), HCR/GIP/03/05, available at http://www.unhcr.ch/cgi-bin/
texis/vtx/horne/opendoc.pdftbl-=MEDIA&id-3f7d48514&page-pubi (last visited June
10, 2005) [hereinafter UNHCR GUIDELINES ON EXCLUSION CLAUSES].
38 Although in light of the generally accepted principles of command responsibility such a
situation is hard to envisage, since anyone who violates human rights is actually responsible
for the crime, even if he or she takes no active part in it.
39 The UJNHCR recommends that the effect of the acts on international relations and

international security and the gravity of the acts be taken into account. See UNHCR
GUIDELINES ON ExcLusIoN CLAUSES, supra note 37. A person responsible for carrying
out a bombing campaign to reunite South Tryol with Austria, was excluded under art.
1F(c), as an individual whose actions affected the friendly relations between States, see
Georg K v. Ministry of Interior, 71 I.L.R. 284 (1969) (Austrian Admin. Ct.).
40

41
42

Summary Conclusions-Exclusion from Refugee Status, Lisbon Expert Roundtable (Global
Consultations on International Protection), Exclusion from Refugee Status, EC/GC/
01/2Track/130 (May 2001), availableat http://www.unhcr.bg/global-consult/ exclusion

refugee statusen.pdf (last visited June 10, 2005).
See Canadian Immigration Act, 1976, art. 19(1) (1).
This provision has always been understood as applying to persons acting on behalf of
States or quasi-States because the UN.'s purposes and principles are intended to be a guide
for States in their relations with each other. See generally UNHCR, Addressing Security
Concerns without Undermining Refugee Protectiom LNHCR's Perspective (Nov. 2001),
in UNHCR, TOOL BOX 2: THE INSTRUENTS (Sept. 2003) at 444-450, available at
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rights acts or acts which attack -the very basis of the international community's
coexistence7"' It could also give the government the power to exclude persons who
have acted against India's interests, or against the interests of international peace and
securty
(iii) Security Concerns: The reference to the SAARC Regional Convention on
Suppression of Terrorism, 1987 ("SAARC Convention") implies that the government
would be obliged to follow the definition of terrorist acts agreed upon in the SAARC
Convention." The reference to this Convention was added to the law by the Indian
Eminent Persons Group. However, it is not clear why the SAARC Convention is
referred to in the clause dealing with crimes against humanity, crimes against the peace
and war crimes, since the SAARC Convention does not even refer to these crimes. It
may have been better to refer to the Convention in the sub-clause dealing with nonpolitical offences, since the Convention contains a list of offences that are deemed to
be non-political. Alternatively, in light of the fact that the Convention itself is not
static (an Optional Protocol has been appended), it may have been better to sPeg4y
exactly what princtples wi apply instead of referringto the Convention.
The dominant security concern in the international community today is global
terrorism. The U.N. Security Council has called for States to ensure that refugee status
mechanisms are not abused by terrorists,45 and the U.N. General Assembly has
declared terrorist acts to be contrary to the purposes and principles of the U.N. and
requested member states not to admit persons responsible for terrorist acts as
refugees.4 6
The reference to the SAARC Convention in the definition of the crimes is a reflection
of these shared global concerns. Serious terrorist acts may be included in "crimes

http://www.unhcr.ch/cgi-bin/texis/vtx/home/ +KwwBrnemkZEewzwwwwhFqhThyfEtF
qnplxcAFqhTOyfEcFqewGQtmmGn55oDtalnqlGoBOagdDqufGD5aioBrdIBauDmnGM

oDoDta2nhltnna7GcBnqBodDaDzmxwwwlFqmRbZ/opendoc.pdf (last visited June 10,
2005) [hereinafter UNHCR, Sezurity Concerns].
4 See generally UNHCR GUIDELINES ON EXCLUSION CLAUSES, supra note 37.
4 SAARC Regional Convention on Suppression of Terrorism, 1987, art. 1, available at http:
//untreay.un.org/English/Terrorism/Convl8.pdf (last visited June 10, 2005).
a Resoln. 1373, U.N. SCOR, 56th Sess., 4385th mtg., S/RES/1373 (2001) at 3, available at
http://daccessdds.un.org/doc/UNDOC/GEN/N01/557/43/PDF/N0155743.pdf?Open

Element (last visited June 10, 2005).
*

Declaration to Supplement the 1994 Declarations on Measures to Eliminate International
Terrorism', A/RES/51/210, 49/60 of 9 Dec. 1994, annexed to UN. G.A. Res. 51/210,
U.N. GAOR, 51st sess., (1997) 13, availableat
htp://daccessdds.un.org/doc/UNDOC/GEN/N97/761/65/PDF/N9776165.pdf?Open
Element (last visited June 10, 2005).

83

Vol l7

Student BarReview

2005

against hurnanity." Less serious terrorist acts would fall under Clause (b) of section 4
i.e. "serious non-political crimes." The exception for political offences is similar to
that under extradition law. The exception in favour of political offenders should not
allow terrorists to gain refugee status and escape justice. At the same time, even those
who are guilty of crimes should not be returned to where their life, freedom or the
impartiality of their prosecution (in case of extradition) is threatened due to
persecution on the grounds specified in the definition of refugee.
According to Art. 4(b), the crimes which will be considered non-political are to be
specified by the government under Art. 17. The SAARC Convention obliges
contracting parties to regard crimes such as hijacking, narcotics trafficking etc as nonpolitical for the purposes of extradition. The mention of this Convention as a source
of law suggests that the acts of terrorism listed in the Convention are sought to be
included within the ambit of these three crimes. However, to clarify the issue it may
have been better for the Model Law to expressly state that the acts mentioned in the
SAARC Convention and the Protocol to the Convention would be considered nonpolitical' for the purposes of refugee determination. This would also be in line with
India's obligation under Art. 16 of the Additional Protocol to the Convention, i.e. to
not grant refugee status to terrorists.48 The humanitarian concern that even those
excluded should not be refouled to a place where their life or freedom, or the
impartiality of their prosecution is threatened, is addressed by provisions relating to
extradition*9 and non-refoulement.50

4
48

The UNHCR has declared the September 11 attacks as a crime against humanity, see
UNHCR, Security Concerns, supra note 42.
2004 Additional Protocol to the SAARC Regional Convention on Suppression of
Terrorism, art. 16, available at http://www.saarc-secorg/data/sununidl2/additionalproto
colterrorisrarpdf (last visited June 10, 2005) [hereinafter Additional Protocol to the SAARC
Regional Convention] reads:
Each State Party shall take appropriate measures, consistent with the
relevant provisions of national and international law, for the purpose of
ensuring that refugee status is not granted to any person in respect of whom
there are serious reasons for considering that he or she has committed an

"

50

offence set forth in Article 4 of this Additional Protocol
Additional Protocol to the SAARC Regional Convention, art. 17, id, protects the asylumseeker in respect of whom an extradition request has been made. It reserves the right of
states to refuse to extradite a person to a country where they 'have substantial grounds to
believe that the request has been made for the purpose of prosecuting or punishing a
person on account of that person's race, religion, nationality, ethnic origin and political
opinion, or that compliance with the request would cause prejudice to that person's
position for any reasons.' This article follows the 'non-discrimination' clause found in the
European Convention on the Suppression of Terrorism and more recent U.N. antiterrorism treaties.
Model Law, art. 5, provides that that both refugees and asylurn-seekers shall be protected
from refoulement to a place where their life or freedom shall be threatened on account of
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E. Cessation of Refugee Status
A refugee is a person who is under international protection as he does not have the
protection of his country of nationality. It is recognised that the protection afforded to
such a person would only continue as long as he is in need of it. Art. 12 of the Model
Law specifies the situations under which a person shall cease to be a refugee. If a
refugee voluntarily re-avails himself of the protection of his country of origin,
becomes a citizen of India or acquires the nationality of another country and enjoys its
protection, his refugee status shall cease. Further, refugee status shall end if the
circumstances in connection with which a person was recognised as a refugee have
ceased to exist. This article is substantially similar to the cessation clause in the 1951
Convention. However, the Convention contains a proviso to the effect that refugee
status shall not cease if the refugee can show compelling reasons, arising out of
previous persecution, for refusing to avail of the protection of his country of origin,
such as previous persecution.5 1 This proviso has been omitted in the Model Law, and
this may seriously affect the rights of certain refugees. The absence of this proviso
raises humanitarian concerns especially in the light of Executive Committee
Conclusion Number 69 which expresses anxiety about the implementation of the
cessation clauses 1C(5) and (6). Such a proviso is in fact included in the AALCO's
1966 Bangkok Principles (as revised in 2001),52 and no reservation or protest was
made by India against this inclusion. It is recommended that such a proviso be
included in the Model Law as well. Several countries53 have included such a proviso in
the cessation clauses of their respective national refugee legislations, although this
practice is far from universal?

F. Rights of Refugees
The Model Law attempts to create a human rights regime for refugees through a
variety of means.
(i) Non-refoulement: Art. 5 incorporates the principle of non-refoulement, under
which no refugee or asylum seeker may be returned to a place where there are reasons
to believe his life or freedom would be threatened on account of any of the reasons
listed in the first part of the refugee definition. This principle of non-refoulement is
the grounds mentioned in art. 3, in all circumstances, including when they have committed
serious crines or are a threat to the security of India.
AALCOD 1966 Bangkok Principles 2001, art. 1C(5) proviso, supra note 29.
AALCO 1966 Bangkok Principles 2001, art. 1(6)(iv) proviso, id.
11 See, e.g., Canada's Immigration Act, 1976, art. 2(3); South Africa's Refugees Act, 1998, §
5(2); Ireland's Refugee Act, 1996, art. 1C.
1 See, e.g., Russia's Federal Law on Refugees, 1997, art. 9; Angola's Law on Refugee Status,
52

1990, art. 3 and Albania's Law on Asylum, 1998, art. 8 are examples of countries that omit
the proviso.
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the most basic and the most universally recognised right for refugees.55 The Model
Law is consistent with current international standards, and there is an absolute
prohibition on non-refoulement to a place where a person's life and liberty would be
threatened on the specified grounds. It provides that under no circumstance would
even a refugee or asylum-seeker who comes under the exception to Art. 5,56 be
returned to where his life or liberty is threatened on the listed grounds. In such a
situation, the government can still require the person to leave the country, but cannot
return him or her to a place where his life or freedom is threatened on the protected
grounds.
The express use of "refugee or asylum seeker" makes it clear that rejection at the
frontier is also prohibited. This is also in line with international standards, as
evidenced by the Bangkok Principles, several UNHCR Executive Committee

55 This has been reiterated in numerous refugee-related instruments, e.g., the Declaration on
Territorial Asylum, 1967, G.A. res. 2312 (XXII), 22 U.N. GAOR Supp. No. 16 at 81, U.N.
Doc. A/6716, available at http://wwwl.umn.edu/humanrts/instree/v4dta.htm (last
visited June 10, 2005); OAU Convention, supra note 27; American Convention on Human
Rights, Nov. 22, 1969, available at http://www.hrcr.org/docs/American Convention/
oashr.html (last visited July 2, 2005); the Cartagena Declaration, supra note 28 (which
recognizes non-refoulement as jus cogens), general human rights treaties, e.g. Convention

Against Torture and other Cruel, Unusual or Degrading Treatment, 1984, entered into force
June 26, 1987, available at http-//www.ohchr.org/english/law/cat.htm (last visited July 2,

56

2005), International Covenant on Civil and Political Rights, Dec. 16, 1966, art. 7, 999
U.N.T.S. 171, availableat http://www.unhchr.ch/html/menu3/b/a-ccpr.htm (last visited
on June 10, 2005), European Convention of Human Rights, 1950, art. 3, available at
http://www.hri.org/docs/EC-lR50.html (last visited June 10, 2005); multilateral
extradition treaties, e.g., European Convention on Extradition, Dec. 13, 1957, art. 3,
available at http://conventions.coe.int/treaty/en/Treaties/Html/024.htm (last visited on
July 2, 2005); UNHCR, Voluntary Repatriation, EXCOM Conclusion No. 18 (CXI),
1980, 1 (b), available at http://www.unhcr.ch/cgi-bin/texis/vtx/home/opendoc.htm?
tbl=EXCOM8tid=3ae68c6e8&page-exec (last visited July 2, 2005) [hereinafter UNHCR,
Voluntary Repatriation]; UNHCR, General Conclusion on International Protection,
EXCOM Conclusion No. 65 (XLII), 1991, (c), available at http://www.unhcr.ch/cgibin/texis/vtx/excom/opendoc.htm?tbl-EXCOM&id=3ae68c404 (last visited July 2,
2005), General Assembly Resolution, U.N. GAOR, 48th Sess., A/RES/48/116, Dec. 20,
1993, 13, availableat http://www.un.org/documents/ga/res/48/a48r116.htm (last visited
June 10, 2005); U.N. GAOR 49th sess., A/RES/49/169, Dec. 23, 1994, available at
http://www.un.org/documents/ga/res/49/a49rl69.htm (last visited June 10, 2005) and
judgements of the European Court of Human Rights, e.g. Soering v. U.K, 98 IL.R. 270
(1993),
88 and the Human Rights Committee, see Chtat Ng v. Canada, Comm. No.
469/1991, Views of the Human Rights Committee, Nov. 5, 1993.
That is, he or she is a danger to the community or the sovereignty and integrity of India.
86

The Model Law for Refugees

Conclusions57 and also by the use of the word "person" instead of "refugee" in the
non-refoulement clause of the OAU Convention58 However, the word "threatened"
implies a purely objective test, as opposed to the determination of refugee status that
involves some subjective considerations. It is suggested that some criterion similar to
the "well-founded fear" requirement be introduced in this provision as well.
Extradition of a refugee or asylum-seeker may take place only subject to the principle
of non-refoulement; otherwise, the purpose of the non-refoulement provision would
be defeated. This principle is accepted in most international extradition and antiterrorism instruments, including the SAARC Additional Protocol on Terrorism.L5 The
Model Law clearly incorporates this principle, both by its prohibition of refoulement
"in any manner whatsoever" and by its absolute prohibition clause discussed above.
(ii) The Prohibition on Penalties for Illegal Entry The provision of the Model Law
prohibiting the imposition of penalties on refugees on account of illegal entry is an
important step forward, keeping in mind the fact that a large number of refugees enter
India illegally, i.e. in contravention of the Indian Passport Act 1967. However, the
proviso, as it currently stands, may prove to be a major loophole in practice. The
proviso states that refugees must present themselves before the authorities for status
determination "with immediate effect". It may not be reasonable to expect refugees to
find and present themselves to the authorities "with immediate effect", bearing in
mind the fact that most refugees are probably unaware of the laws and procedures of
their country of refuge. The practical difficulties involved in providing the relevant
information to all refugees must also be remembered. By contrast, the 1951
Convention provides that they should present themselves "without delay.60 The
Immigration and Asylum Act 1999 of the U.K. allows for non-penalization if the
claim for asylum was made as soon as was "reasonably practicable".61 It is
recommended that some form of a 'reasonableness' qualification be introduced into
Art. 15. Such a provision would obviously be more in line with the Model Law's
objective of refugee protection, and would be less likely to result in detriment to
innocent but ill-informed or ill-equipped refugees.
(iii) The Right of Status Determination: Art. 6(a) states that all asylum-seekers shall be
'directed and assisted' to apply to the Commissioner of Refugees. The use of the word
"shall" in this provision ensures that all asylum-seekers would have the right to have
5

UNHCR, Non-refoulement, EXCOM Conclusion No. 6 (XXVIII), 1977, available at
http://www.unhcr.ch/cgi-bin/texis/vtx/homne/opendoc.htn'tbl =EXCOMaid=3ae68c43

ac&page=exec. (last visited July 2, 2005).
OAU Convention, art. 2(3), supra note 27.
5 Additional Protocol to the SAARC Regional Convention, art. 17, supra note 48.
60 1951 Convention, art. 31, supra note 32.
61 Similarly Malawi's Refugee Act, 1989 provides that the asylurn-seeker must present himself
within twenty-four hours or such a time-period as the competent officer finds reasonable.
58
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their status determined. This right is in fact implicit in the entire scheme of the Model
Law. Art. 2(2) of the AALCO's Bangkok Principles reads: "A State has the sovereign
right to grant or to refuse asylum in its territory to a refugee in accordance with its
international obligations and national legislation." The Government of India,
however, expressed doubts about this article, as it considered that the inclusion of the
expression "in accordance with its international obligations and national legislation"
restricts the sovereign rights of states to grant or refuse asylum to a refugee.62 This
view ignores the fact that the internationally recognised humanitarian principles of
refugee protection have gained the status of customary international law, and hence
should be considered as overriding the "sovereign right of states to grant or refuse
asylum".
(iv) The Limitations on Restrictions: Art. 6(b) of the Model Law limits the restrictions
that may be imposed on an asylum seeker who has applied for the determination of
refugee status. This provision guarantees protection against arbitrary arrest and
detention. However, the word "restrictions" may be too wide. To be fully effective the
status determination procedure may require certain restrictions to be imposed on the
asylum-seeker, such as a reporting requirement or a requirement that he or she remain
within a designated city, etc. It would perhaps be more practical to specifically
guarantee freedom from detention and other penalties during the processing of the
application, rather than restrictionsin general.
(v) Other Rights. Art. 13 provides for various other rights, including the right to
access to education, health, a livelihood, identity documents, fair and due treatment
without discrimination and travel documents. Apart from these, Art. 13 also reasserts
the rights refugees would have under the Constitution of India, and provides for nondiscrimination and equal and fair treatment of refugees. This provision is of crucial
importance in the light of India's past practice of differentially treating refugees from
different countries, for example the Tibetan and Sri Lankan refugees. Art. 4(1) of the
AALCO Bangkok Principles reads: "A State shall accord to refugees treatment no less
favourable than that generally accorded to aliens in similar circumstances, with due
regard to basic human rights as recognised in generally accepted international
instruments."
However, an important lacuna in the provision is that it does not extend the right
against discrimination to asylum-seekers as well. There is no discernible rationale for
this omission. The fact that asylum-seekers have been the subject of discriminatory
treatment in the past is well documented, and therefore the guarantee of nondiscrimination should be extended to them as well.

62Comments & Reservations on Ar. 1, supra note 29.
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G. Mass Influx
Art. 14 of the Model Law enables the government to temporarily permit refugees to
remain in India without individual status determination in cases of mass influx. This
temporary determination63 has been chosen as an alternative to the "group
determination"64 mechanism that is established in some countries. Art. 14 is an
enabling provision and the use of the word "may" gives the government discretion.
However, this discretion is of course subject to the overriding obligation of nonrefoulement. It is also widely recognized that when temporary protection is
withdrawn, those affected have a right to seek refugee status under usual asylum
procedures.65 While the protection offered is temporary in nature, the refugeegenerating situation is rarely short-lived. The concern is that such temporary solutions
should not be used as a surrogate for the granting of refugee status.
Mass-influx situations often require urgent humanitarian action. At the same time,
there may be security concerns regarding certain persons who have joined the influx.
'Reasonable restrictions' are therefore justified so that criminals or other persons
unworthy of protection may be weeded out. However, it may have been better to
specify that the reasonable restrictions should be in the interests of public health and
order,66 to ensure that the reasonable restrictions clause is not liable to abuse.

H. Durable Solutions
Art. 16 of the Model Law emphasizes that repatriations should be voluntary.
Voluntary repatriation is the preferred solution to refugee issues67 as it is durable68 and
63

This has been the preferred alternative in Europe to handle the large flow of asylum-seekers
from South-East Europe as the conflicts were expect to end fairly quickly.

64

This is based on a prima facie group determination of refugee status. It uses objective
standards to evaluate the situation in the country of origin and grants refugee status to the
entire population crossing its borders on the basis of the apparent reasons for the
migration. The OAU Convention and Cartagena Declaration both support the objective
situation test. This response is common in Africa, see, e.g. the South Africa Refugee Act,
1998.
Introduction,in REFUGEE PROTECION IN INTERNATIONAL LAW 32-33 (Erika Feller et al.
eds., 2003). The authors note the action of Albania in allowing Kosovar refugees to apply
for refugee status after temporary protection had ended Joan Fitzpatrick & Rafael
Bonoan, Cessation of Refugee Protection, in REFUGEE PROTECTION IN INTERNATIONAL
LAW 523 (Erika Feller et al. eds., 2003).
As does the Executive Committee, see UNHCR, Protection ofAsylum-Seekers in Situations
of Large-Scale Influx, EXCOM Conclusion No. 22 (XXXII), 1981, available at http://

65

66

wwwuhcr.ch/cgi-bin/texis/vtx/home/opendoc.htmtblEXCOM&id-3ae68c6e10&pag
e=exec (last visited July 2, 2005) regarded by many as the benchmark of protection in

situation of mass-influx.

67 See GOODWIN-GILL, supra note 20, at 272. See also the OAU Convention, supra note 27,
and the Cartagena Declaration, supra note 28.
68 The Executive Committee has recognized the importance of voluntary repatriation as a
durable solution, see, UNHCR, Voluntary Repatriation,supra note 55.
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prevents a drain on the host countrys resources. However, ensuring that repatriations
are fully-inforned and truly voluntary is essential to prevent abuse. At the same time,
if the voluntary nature of the repatriation is determined, there should be no legal or
administrative obstacles to a quick return. To this end, it is essential that guidelines
governing the process of voluntary repatriation be clearly laid down, whether in the
law itself or in the form of rules or regulations.
India has expressed its approval of voluntary repatriation as the best solution to
refugee issues. In fact, during the 2001 consultations on the Bangkok Principles of
1966, the Government of India expressed its reservation on including a separate Art. 8
on "International co-operation and comprehensive solutions", and wanted the
emphasis to remain on voluntary repatriation. The government felt that the other
solutions such as 'local settlement' or 'third country resettlement' would have to be
considered carefully in each case, given their political, econouc or security
implications, particularly in situations of mass-influx. The government further
observed that the implementation of these solutions and treatment of refugees is
linked to the available resources and capacityof each State.69
The Model Law thus clearly follows the Indian government's stand on this issue, as no
mention is made of international co-operation or solutions other than voluntary
repatriation.

III. CONCLUSION
Thus, as discussed, the Model Law on refugees is an important initiative in ensuring
that refugees seeking protection in India are treated faidy and with respect for their
internationally recognised rights. The need for statutory recognition of these rights is
all the more essential keeping in mind India's chequered history of treating (or
mistreating) refugees.
Most of the main features of the Model Law are based on similar provisions in
international or regional conventions. The right to status determination and the right
against rqfoulement are the two most important rights granted to refugees. While
these rights are clearly provided for in the Model Law, it is found to be lacking in that
it does not specifically lay down a procedure for ensuring that these rights are actually
realized in practice. At the same time, however, the very fact that these rights are
guaranteed under the law is an important step forward.
The Model Law is laudably progressive in the scope and extent of refugee protection
in both the definition of refugee and in its guarantee against refoulement for asylum
69Comments

& Reservations on Art. 1, supra note 29.
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seekers as well. The enactment of the Model Law as statute would bring the Indian
law on par with universally recognised principles of refugee protection.
At the same time, however, there are several loopholes that may be used or abused to
the detriment of those seeking refugee status. The most glaring of these loopholes are
the absence of a clear standard of proof in the exclusion clauses and the requirement
that refugees must present themselves to the authorities "with immediate effect."
Further, the Model Law does not specifically define the powers and functions of the
proposed Cornrnission for refugees. It can only be hoped that these few negative
features are removed if and when the Model Law is given statutory effect.
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